BEFORE
The Illinois Department of Labor
160 N. LaSalle Street — C-1300
Chicago, Illinois 60611

In the matter of:

Stanely Simrayh, as a member of

The International Union of Operating
Engineers, Local #750, AFL-CIO and the
International Union of Operating Engineers,
AFL-CIO,

15-H-H-JN08-0852

Petitioner,
and

Joseph Costigan, Director of Labor
and the Illinois Department of Labor,
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Department.

ORDER

The Department received written objections filed by the Petitioner to establish a classification of
Material Tester/Inspector 1 and Material Inspector/Tester II in the counties of Jo Daviess, Stephenson, Henry
(West), Mercer, Livingston, Whiteside, Rock Island, Bureau, Putnam, and La Salle as well as a Prevailing Rate
of wages for said classification. The Department issued a Notice of Hearing on August 8, 2014, scheduling a
hearing for September 11, 2014, before Administrative Law Judge Claudia Manley. The Department
subsequently issued an order dated August 13, 2014, allowing for intervention and providing for a prehearing
conference on September 11, 2014, at 1:00 p.m.

Subsequently, by letter dated August 20, 2014, the Associated General Contractors of Illinois, Southern
Illinois Builders Association, Illinois Professional Land Surveyors Association, Diamond Construction
Company, United Contractors of Midwest, Inc , and others through their attorneys, Hesse Martone and Bruce S.
Bonczyk, filed Written Objections to the Prevailing Wage Determination of Material Tester/Inspector I and
Material Tester Inspector 11 for all counties (‘““Martone Objection”), Exhibit 1, attached hereto.

The Martone Objection relates to and encompasses the same issues that are present in the Petitioner’s
Objections. Therefore, the undersigned hereby orders the consolidation of the Martone Objection with the
Petitioner’s Objection scheduled for hearing before Judge Manley. The order scheduling the prehearing
conference for September 11, 2014, is amended to include issues relating to the Martone Objection.
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By xi { T 1y
Joseph Costigan Q
Director

Dated: August 21, 2014.



CERTIFICATE OF SERVICE

The undersigned hereby certifies that she has caused a copy of the foregoing Order to be served upon the
below listed at the addresses indicated via U.S. Mail and being placed on the Illinois Department of Labor
official website at http://www.Illinois.gov/idol/Laws-Rules/legal/Pages/Hearings.aspx:

Marc Poulos

Indiana [llinois and Iowa
Foundation for Fair Contracting

6170 Joliet Road, Ste 200

Countryside, Illinois 60525

Edward Hogan

Patrick E. Deady

Nicholas M. Hudalla

Hogan Marren, Ltd

321 N. Clark Street, Suite 1301
Chicago, Illlinois 60654

Andrew J. Martone

Hesse Martone

13354 Manchester Road, Suite 100
St. Louis, MO 63131

Bruce S. Bonezyk

Bruce S. Bonezyk, Ltd. Law Office
601 West Monroe Street
Springfield, IL 62704

Valerie A. Puccini

Assistant General Counsel
[llinois Department of Labor
160 N. LaSalle Street, C-1300
Chicago, Illinois 60601
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August 22,2014
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HM

HESSE | MARTONE
Attorneys & Counselors

ANDREW J. MARTONE
Direct Dial 314.862.0608
andymartone@hessemartone.com

August 20, 2014

Mr. Joseph Costigan

Director of the Department of Labor
[llinois Department of Labor

160 North La Salle

Suite C-1300

Chicago, IL 60601

Re:  Written Notice of Objections to Prevailing Wage Determinations of Material
Tester/Inspector 1 and Material Testers/Inspector II Classifications

Dear Mr. Costigan:

We represent the Associated General Contractors of Illinois, Southern Illinois Builders
Association, Illinois Professional Land Surveyors Association, Diamond Construction Company,
United Contractors of Midwest, Inc., Advanced Asphalt Company, E.T. Simonds, The Kilian
Corporation, Asphalt Sales and Products, Inc., Tarlton Corporation, Stark Excavating, Inc., Bush
Construction Company, Inc., Foley Construction Company, Southern Illinois Asphalt Co.,
Klingner & Associates, P.C., Andrews Engineering, Inc., Bowman, Barrett & Associates, Inc.,
Oates Associates, Inc., Kaskaskia Engineering Group, L.L.C., SCI Engineering, Inc., and Juneau
Associates, Inc., P.C. The Petitioners represent employers or direct the employees who would
fall within the broad classifications of material tester/inspector.

Pursuant to the Court’s Order on July 10, 2014, recognizing the parties’ settlement
agreement filed July 8, 2014, we are writing to provide written notice objecting to the Illinois
Department of Labor’s Prevailing Wage determinations for the classifications material
tester/inspector I and material testers/inspector II in all counties of Illinois for which they are

published. This notice is provided pursuant to both 820 ILCS § 130/9 and the aforementioned
Court Order and Settlement Agreement.

L Material Tester/Inspector employees are excluded from the Prevailing Wage Act
because they do not perform actual construction work on the site of construction.

The Illinois Prevailing Wage Act does not apply to material tester/inspector employees
because those employees do not perform duties within the scope of the IPWA. The IPWA limits
its application to laborers, workers, and mechanics engaged “in actual construction work on the
site of the building or construction job” and those “engaged in the transportation of materials and
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equipment to or from the site.” 820 ILCS § 130/3. The Petitioner’s employees who fall within
the material tester/inspector classifications spend a substantial amount of their time performing
job duties off the site of construction rather than on the site of construction and when they are on
site, they are not engaged in “actual construction work.” Therefore, material tester/inspector
workers are not within the scope of the IPWA because they do not perform actual construction
work on the site of the project.

The structure of Illinois® procurement system supports excluding material tester/inspector
employees from the IPWA. The Illinois Procurement Code, 30 ILCS 500/1-1 through 99-5
(“Procurement Code”), differentiates between “construction,” “construction-related services,”
and “construction-related professional services” as follows:

"Construction" means building, altering, repairing, improving, or demolishing any
public structure or building, or making improvements of any kind to public real
property. Construction does not include the routine operation, routine repair, or
routine maintenance of existing structures, buildings, or real property.

"Construction-related services”" means those services including construction
design, layout, inspection, support, feasibility or location study, research,
development, planning, or other investigative study undertaken by a construction
agency concerning construction or potential construction.

"Construction-related professional services." All construction-related professional
services contracts shall be awarded in accordance with the provisions of the
Architectural, Engineering, and Land Surveying Qualifications Based Selection
Act. "Professional services" means those services within the scope of the practice
of architecture, professional engineering, structural engineering, or registered land
surveying, as defined by the laws of this State.

30 ILCS 500/1-15.20, 30-15. The Procurement Code also creates different procurement systems
for construction contracts and for inspection contracts. 30 ILCS 500/30-15. Construction
contracts are let through a competitive bidding process that requires selection of the lowest
qualified bidder. 30 ILCS 500/30-15. A bidder must comply with the IPWA in order to qualify
as a “responsible bidder.” 30 ILCS 500/30-22(2). Conversely, inspection contracts are let
through the Architectural, Engineering, and Land Surveying Qualifications Based Selection Act
(“QBS Act”).

The QBS Act covers architecture, engineering, and land surveying services provided for
capital improvement projects. 30 ILCS 535/15. The QBS Act permits agencies to select a
service provider and negotiate directly with the service provider on the fees for those services.
30 ILCS 535/35. The QBS Act does not require the inspection provider to comply with the
IPWA to be qualified.
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Thus, the procurement process supports the notion that inspection work is not covered
“actual construction work” under the IPWA, but rather is excluded as “construction-related”
services.

The Department’s material tester/inspector classifications potentially cover a broad group
of employees who do not perform “actual construction work on the site of the building or
construction job” and are, therefore, contrary to the IPWA.

IL If material tester/inspector employees are determined to be covered by the Illinois
Prevailing Wage Act, the Department’s determination of the prevailing wage rate
does not reflect the amount paid generally in each locality to employees performing
similar work on public works.

If it is determined that employees within the material tester/inspector classifications are
covered by the IPWA, the prevailing wage determination by the Illinois Department of Labor
does not reflect “the hourly cash wages plus fringe benefits for training and apprenticeship
programs approved by the U.S. Department of Labor, Bureau of Apprenticeship and Training,
health and welfare, insurance, vacations and pensions paid generally, in the locality in which the
work is being performed, to employees engaged in work with a similar character on public
works.” 820 ILCS 130/2. Petitioners request an investigatory hearing to establish the proper
prevailing wage rates for the two classifications. Please also forward to us the information
relied upon by the Department of Labor in making the wage classifications and determinations.

Thank you for your attention to this matter. Please contact us if you have any additional
questions.
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Bruce S. Bonczyk
Bruce S. Bonczyk, Ltd. Law Office

AJM/BSS/mbr

cc:  Ronald M. Willis, Esq., Chief Legal Counsel, [llinois Department of Labor (via email)




